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Abstract

International Humanitarian Law (IHL) has long-claimed 
that recognition as a civilian is critical to a journalist’s 
safety during war, but the new US Manual blurs that line 
and says journalists must better understand the distinc-
tion between civilians and combatants. Given the fact 
that journalists might not be familiar with these legal 
concepts, this article proposes the use of critical peda-
gogy to engage them in the consideration of those issues 
(Freire, 2000). To start the conversation, and following a 
legal methodology, the article analyzes protections es-
tablished under IHL, provides legal definitions for com-
batants, spies, and civilians and explains how each should 
be treated. Then to promote the inclusion on this topic 
in academic curriculums, it present teaching experiences 
and recommendations to engage media personnel in the 
study of this topic.
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Introduction
In 2015 Unesco - the United Nations’ organ mandated to promote safety of journalists - 
launched its Research Agenda on the Safety of Journalists which includes the study of this 
topic from an array of perspectives. Academic curriculums are part of the agenda, and while 
available trainings prepare journalists to face physical and psychological threats they are 
missing a crucial component: International Humanitarian Law (IHL). 

For decades, reporters and photographers have been improperly trained, or not trained at all, on the rules 
governing armed conflicts, something that puts them and their profession at risk. The Law of War Manual 
published by the United States Department of Defense presents new challenges for the protection of jour-
nalists and requires an understanding of IHL. The US armed forces participate in almost every international 
armed conflict, and the application of the manual can place journalists in particularly dangerous situations. 
Media personnel need to understand basic legal concepts to better protect themselves, to properly address 
the risks that they will face, to identify the most appropriate protection mechanisms in the face of danger, 
and know how to hold parties accountable for violations of IHL. Therefore it is urgent to include IHL in 
academic curricula. 

There have been attempts to promote the study of IHL. The International Committee of the Red Cross 
(ICRC), NGOs like Reporter Without Borders, and academic institution offer some trainings on human 
rights with the intention to meet local needs, like in the case of Kosovo presented by Hoxda and Andresen 
or the Spanish example presented by Iturregui, Cantalapiedra and Moure in this publication. However, they 
are insufficient and more efforts need to be made. Therefore, in this article I present a way forward for the 
inclusion of IHL in journalists’ trainings by answering two key questions: what are the main differences 
between journalists and spies?  And, how can we teach these differences to journalists?

Methodology
This article is partially grounded on personal experiences and background as an educator. Additionally, 

as a lawyer I am trained to conduct legal research and I will use the legal method for my analysis of IHL. 
This method refers to the analysis of the sources of International Law established under article 38 of the 
Statute of the International Court of Justice; which in this case includes the Geneva Conventions and their 
protocols, customary international law, general principles of law, the US Law of War Manual, and the writ-
ings of international lawyers and scholars. The examination of those legal documents allows me to explain 
not only the differences between combatants, spies, and journalists, but also the protection mechanisms that 
can be used by media personnel.

Furthermore, for the past three years I have led several teaching activities at the United Nations-mandated 
University for Peace, and I rely on these experiences for this article. At UPEACE classes follow different 
formats (lectures, seminars, field trips) to provide students with theoretical and practical skills. Courses 
include journalists and other professionals who are directly linked to the protection of media personnel, 
i.e. lawyers and psychologists. Every professor is entitled to use the methods that she or he considers ap-
propriate to deliver the content to the very diverse groups of master students, which in my case is critical 
pedagogy. 

I have been exposed to this pedagogy throughout my academic life. Paulo Freire’s ideas have been wide-
ly used not only in Latin America but also by peace education scholars.1 Moreover, given the fact that 
UPEACE’s master students come from different countries and have different worldviews, interests, back-
grounds and skillsets, finding common ground can be a challenge.  It’s therefore necessary to use an inclu-
sive pedagogy. Critical pedagogy provides me the necessary tools to approach diverse groups of students 
without a legal background and engage them in the study of legal issues. Hence, in the second part of the 
article I build on this experience to promote its use on journalists’ trainings on legal issues. 

Journalists not Spies: The Legal differences
IHL is the international legal regime that regulates the conduct of hostilities. It establishes the differences 

between combatants and journalists, and it guarantees that people who are not directly participating in 
hostilities suffer as little as possible during armed conflicts. These norms set the minimum standards for 
the protection of the wounded, prisoners of war, combatants and civilians (ICRC, 2016, para. 216). Each 
country has the duty to implement these rules within their territory, and there are two main forms in which 
this is done by national authorities: the adoption of domestic norms and/or through the adoption of manuals 

1  cf. Freire, 1998; Freire, 2000; McLaren, 2003; McLaren & Kincheloe, 2007.
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to be followed by the army, like the US Law of War Manual.2 
In accordance to IHL, the protection of any person located where hostilities are taking place depends sole-

ly on being identified either as combatant or as civilian.3 Within this legal framework, civilians are those 
who are not directly participating in the hostilities while combatants are people who are actively conducting 
the hostilities. Yet, the problem is to differentiate between them.

To clarify the distinction, in 2009, the International Committee of the Red Cross (ICRC) published the In-
terpretive Guidance on the Notion of Direct Participation in Hostilities. Combatants have a direct participa-
tion in the hostilities, and according to that interpretative guidance the constitutive and cumulative elements 
of acts that can be considered as direct participation in the hostilities are: 

(1) a threshold regarding the harm likely to result from the act, 
(2) a relationship of direct causation between the act and the expected harm, and 
(3) a belligerent nexus between the act and the hostilities conducted between the parties to an armed con-

flict (ICRC, 2008).
Given the fact that in practice this can be difficult to determine, people in the field rely on other visible 

signs to make the distinction. According to IHL, combatants must wear a uniform, carry their weapons 
openly, and they usually have to stay in military camps or in places considered as military targets (Ad-
ditional Protocol I, article 44; Pfanner, 2004). In consequence, if a person is seen with clothes similar to 
military uniforms of any of the parties in conflict or near military duty stations, she or he can be identified 
as a combatant. These facts can directly affect media personnel.

Journalists play an important role in providing information about the conflict. They can work near military 
targets and wear similar clothes; thus, IHL has long-claimed that being recognized as civilians is crucial for 
the safety of journalists. Until this point the distinction seems easy to make, but problems appear when war 
correspondents are embedded with one of the parties in conflict.

On this point it is necessary to specify that IHL recognizes two types of journalists: war correspondents, 
and civilian journalists (Customary Rule 34, II Geneva Convention, article 4.A.4). During international 
armed conflicts4 both are protected as civilians; hence, they cannot be targeted and their equipment is clas-
sified as civilian (Additional Protocol II, article 79). However, in some cases embedded journalists have to 
use military uniform, or similar attire, which place them in a very dangerous situation. 

Despite the fact that they might use a press emblem, they can be mistaken as part of the armed forces, as 
in the case of the following pictures.

 

2  This document is a guide for the US military personnel to operate during armed conflicts that “focuses on jus in bello – law relating 
to the conduct of hostilities and the protection of war victims” (US Department of Defense, 2016, p. 1, para.1.1.2).
3  The identification is made in accordance with the distinction principle stated in article 48 of the Protocol Additional I, which indi-
cates that: “In order to ensure respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall at 
all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accord-
ingly shall direct their operations only against military objectives”. According to the US Manual point 2.5, the principle of distinction 
or discrimination, “obliges parties to a conflict to distinguish principally between the armed forces and the civilian population, and 
between unprotected and protected objects.” (US Department of Defense, 2016, p. 62).
4  Article 2 of the Geneva Conventions indicates that it is an “armed conflict which may arise between two or more of the High Con-
tracting Parties”. For more details on this regulation see the Commentary of 2016 made by the International Committee of the Red 
Cross, available at: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=BE2D518CF5
DE54EAC1257F7D0036B518. 
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Sources: (Warrior Lodge, 2014) (Verdi, 2004).5
But this is not the only risk. Actually, in certain situations military personnel can look like civilians. Spies 

can use civilian attire to perform their job (Customary Rule 107), and even similar tools to report (Garrido 
V., M. 2017). The US Manual acknowledges this situation and indicates that 

“In some cases, military personnel who do not wear the standard uniform of their armed forces may none-
theless remain entitled to the privileges of combatant status because the wearing of such uniforms does not 
constitute the element of ‘acting clandestinely or under false pretenses’.” (US Department of Defense, 2016, 
p. 113, para. 4.5.2.1)

This statement affects journalists and put them in danger. Even when they are not embedded they can be 
taken as part of the military and be targeted. If a combatant sees a journalist collecting information in a 
suspicious manner, she or he can come to identify the journalist as a spy. When this happens, media person-
nel can be imprisoned, equipment can be confiscated and communications limited. Nonetheless, despite the 
obvious similarities, a major difference between embedded journalists and spies must be considered. 

A spy is a member of the armed forces who gathers information in a territory occupied by an adverse party 

“through an act of false pretenses or deliberately in a clandestine manner” during an international armed 
conflict (Additional Protocol I, article 46). IHL only allows espionage in this type of conflicts. In conse-
quence, parties to a non-international armed conflict (i.e. civil war, hostilities between different armed 
groups) cannot claim that a person is a spy (Garrido V., M, 2017). Moreover, spies are combatants who 
cannot be considered as prisoners of war (POW), they can be legally injured or killed and their equipment 
can be subject to attack (Customary Rule 107). In this regard, the US Manual establishes that “[c]ombatants 
captured while engaged in spying or sabotage forfeit their entitlement to POW status” (US Department of 
Defense, 2016, para. 4.4.2).  

For these reasons, it is extremely important that journalists mistaken as spies have the necessary tools to 
demonstrate that they do not fulfill these criteria. They do not gather information for the military or use false 
pretenses; henceforth, they cannot be considered as spies. Media personnel are protected by article 79 of the 
Additional Protocol I which indicates that:

“1. Journalists engaged in dangerous professional missions in areas of armed conflict shall be considered as 
civilians within the meaning of Article 50, paragraph 1.6

They shall be protected as such under the Conventions and this Protocol, provided that they take no action 
adversely affecting their status as civilians, and without prejudice to the right of war correspondents accred-
ited to the armed forces to the status provided for in Article 4 A (4) of the Third Convention.

They may obtain an identity card similar to the model in Annex II of this Protocol. This card, which shall be 
issued by the government of the State of which the journalist is a national or in whose territory he resides or 
in which the news medium employing him is located, shall attest to his status as a journalist.”

Fact Box:
Spies gather information for the state in a clandestine manner (Customary Rule 107). 
Spies collect information about the enemy and that will be used in military operations. 
Information shared by spies is used for decision-making processes or for military strategies. 
The processing of that information involves intelligence services and members of the military. 

Spies are part of a collective operation; in which information constitutes integral part of the “con-
crete and coordinated tactical operation” (ICRC, 2008, p. 1022).

The party who captures the journalists is the one who determines if the journalist was acting in a 
clandestine or suspicious manner.
Journalists are entitled to demonstrate that they are not spies.

5  The picture published by Warrior Lodge is under the Creative Commons License, and the picture included in the article published 
by Verdi (CBS) can be used for academic purposes in accordance to their terms and conditions.
6  Article 50 Definition of civilians and civilian population:
1. A civilian is any person who does not belong to one of the categories of persons referred to in Article 4 A (1), (2), (3) and (6) of the 
Third Convention and in Article 43 of this Protocol. In case of doubt whether a person is a civilian, that person shall be considered to 
be a civilian.
2. The civilian population comprises all persons who are civilians.
3. The presence within the civilian population of individuals who do not come within the definition of civilians does not deprive the 
population of its civilian character.
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Journalist training and IHL
The concepts already described are not explained in a comprehensive manner to journalists. The tools de-

signed to prepare media personnel to cover armed conflicts do not provide clear instructions on how to use 
IHL.  In fact, some training manuals do not even mention the Geneva Conventions, while other publications 
only include some references to IHL (i.e. IFJ, INSI, OSCE, Reporters Without Borders). One of the reasons 
for this void seems to be a general resistance to include legal topics in journalists’ trainings. For instance, 
the International News Safety Institute recognizes the importance of knowing the protection mechanisms 
that journalists can access; however, they do not include IHL in their trainings. In fact, they argue that during 
armed conflicts journalists may not receive any protection because “the rule of law is often the first thing to 
break down and the last thing to be restored” (INSI, n.d., p. 20). Similarly, the Safety Guide for Journalists 
published by Unesco and Reporters Without Borders do not consider the legal aspect. The chapter dedi-
cated to the planning and preparation steps only refers to the risk of being an embedded journalist and only 
mentions the protection provided under article 79 of the Additional Protocol I (Reporters Without Borders, 
2015, p. 17).

Nonetheless, these are not the only examples. It is worrying that universities around the world do not 
include in their curriculums mandatory courses on the legal safety of journalists.7 Human rights and IHL 
classes tend to only be taught to legal students, and courses specially designed for media personnel are lim-
ited.8 Yet, to understand IHL would give journalists certainty in the field regarding the protection they can 
receive. Properly trained journalists will know how to better defend themselves and how to establish a clear 
distinction between them and military personnel.

Safety depends on knowing the risks and the solutions to problems. Journalists may know the risks of 
covering an armed conflict, but they are not aware of legal solutions because, in many cases, this is not a 
relevant part of the training. In consequence, it is necessary to change the situation, and to do it we must put 
more emphasis on the inclusion of legal issues in the academic journalism curricula.

Teaching the differences
“Education starts from the experiences of people, and either reinforces or challenges the existing social 
forces that keep them passive”.

 Nina Wallerstein (1987, p.33)
The groups that I have had at the United Nations mandated University for Peace are among the most di-

verse in the world. They not only include media personnel but other professionals such as lawyers, psychol-
ogists, anthropologist, etc. For example, in 2016 I had a group of 18 students, from 18 different countries, 
with different professional backgrounds and experiences. Every time that I covered legal topics, students 
(including those with legal background) tend to believe that they do not know anything about laws and that 
it is too difficult for them to learn it. In fact, in private conversations some of them have told me that norms 
are abstract ideas that only lawyers can understand, and for that reason they are not interested in learning 
anything related with law. Yet the legal principle ignorantia juris non excusat requires everyone to know the 
law. As a lawyer I feel that is our duty to teach these topics, but, how can we get students’ interest? 

The first challenge is to identify and break the barrier that students (and even professors) tend to put up. 
Curriculums are developed (or at least should be developed) around topics that have a direct impact on the 
student’s education (Freire, 1998, pp. 36-37). According to McLaren, critical pedagogy provides the tools 
7  c.f Abit H., L. and Andresen, K. “Training journalists in times of transition: The case of Kosovo”, Iturregui Mardaras, L.,  Can-
talapiedra González, M.J. & Moure Peñín, L., “Safety Training for Journalists: A Case Study with the Spanish Military”, Jamil, S. 
“Freedom of expression and threats to journalists’ safety: an analysis of conflict reporting and peace journalism education in Pakistan”, 
Pate, U., Oso, L. & Jibril, A. “Status of Training and Research in Reporting Conflict, Peace Journalism and Safety Education in English 
speaking West Africa: The cases of Ghana, Nigeria and Sierra Leone”.
8  For example Unesco offers an online course for judicial operators called “International Legal Framework on Freedom of Expres-
sion, Access to Information and the Safety of Journalists” (Information available at: http://www.unesco.org/new/en/media-services/
single-view/news/launched_the_3rd_edition_of_the_on_line_course_international/. Last visited: 25 March 2017). The Center for the 
Protection of Afghan Women Journalists seeks to provide trainings on physical and digital safety (Information available at: https://rsf.
org/en/news/rsf-opens-first-center-protection-afghan-women-journalists. Last visited: 25 March 2017). Palestinian universities are the 
exception to the rule because a decision adopted by the Government in 2016 ordered the inclusion of the topic in journalists curricu-
lum (Information available at: http://www.ifj.org/nc/news-single-view/backpid/1/article/palestinian-universities-trained-on-ifj-safety-
curriculum/. Last visited: 25 March 2017). 

Articles



Volume 6 number 2 Journalism Education page 53
needed to identify resistance and overcome it (2003, p. 218). 

For example, before starting a special lecture on Arbitration and Adjudication for the course on Tools for 
Conflict Resolution and Transformation at UPEACE the professor said that he knows that not all students 
were familiar with legal topics and that these issues are not easy to understand. After this introduction he 
requested students to bear in mind the importance of international law and gave me the floor. To break that 
barrier I started the presentation referring to a situation familiar to everyone: a job contract. This case cap-
tured their attention and after some minutes the majority of the students were interested in the topic, and we 
were able to discuss the main concepts (i.e. arbiters, judges, court composition, possible outcomes of each 
procedure, etc.) and achieve the learning objectives set for that class. However, not everything we have tried 
has worked. For the same class but on a previous year, I preferred to start the conversation with a video that, 
in my opinion, presented the issues in a clear and easy way; yet, students were not engaged with it, and as a 
result, the majority of them did not actively participate in the following discussions.

For this reason, it is important to bear in mind that “teaching is not just transferring knowledge” (Freire, 
1998, p. 49), it is a process of inquiry, critique and construction (McLaren, 2003, p. 218). Taking into ac-
count these ideas, critical pedagogy not only requires the revision of concepts but also the identification 
of expectations. When students have the opportunity to express themselves they can recognize knowledge 
gaps that personally affects them and that are shared by their peers (Freire, 1998, p. 81). At UPEACE, 
courses imparted to students enrolled in the Peace Education program or in Gender and Peacebuilding 
programs include this dynamic. Professors start the class by setting the class objectives with the students.9 
Course evaluations of these classes show that this practice is highly appreciated by students, and due to its 
effectiveness, I integrated this practice in my classes.

With this in mind, in the first session and for the introductory round we ask every student to explain their 
learning objectives and expectations to the group. We take time to listen to them and to write down the 
issues that they present so we can use it later in the class discussions. Some students have very defined ex-
pectations, but the majority of them do not know how to answer this question, and this information is very 
useful to develop strategies that can break the barriers they set. This interaction also gives to the teacher 
the possibility to adapt the class to students’ interests and to guide class discussions towards their interests. 
Given the fact that “knowledge is relevant only when it begins with the experiences students bring with 
them” (McLaren, 2003, p. 218), students will be engaged with the class if expectations are fulfilled and 
they will bring questions and examples that will contribute to the achievement of the goals set by the class.

For the revision of the concepts, McLaren suggests giving primacy to students’ voices; therefore, their 
experiences are extremely relevant for class discussions (2003, pp. 242, 245), as well as the personal stories 
that teachers can share with the group (hooks, 2010, p. 51). The main purpose of this dynamic is to decon-
struct and reconstruct concepts through a participatory discussion (Freire, 1998, p. 30). In this way teachers 
can create a space where everyone can participate, every idea is considered, and knowledge is constructed 
from everyone’s experiences (Hooks, 2010, pp. 56-57; Wallerstein, 1987, pp. 37-41). 

In accordance with these ideas, we open the discussion by asking questions that introduce them to the topic 
and to critical thinking. The types of questions and topics covered will depend on the design of the class. If 
the schedule allows several sessions to explain IHL the form to address legal issues will necessarily vary. 
When students have previous access to reading materials class discussions are dynamic. They usually have 
a basic understanding of the concepts, and they will ask different questions to clear the doubts. However, 
when they cannot access reading materials the class will be different. In these cases what we try to do is 
guide them through different materials to find the answers. For example, to explain what an international 
armed conflict is it is useful to tell them to look at the ICRC website, to read the concept and then continue 
answering their questions or with your presentation. This is helpful to keep their attention and also give 
them the possibilities to know where they can find information, or in Habermas words, to promote emanci-
patory knowledge (McLaren, 2003, p. 197). 

Because many of them will not be familiar with legal materials, misunderstandings will appear. For in-
stance, in a class devoted to understanding the functioning of the United Nations Security Council I started 
the class talking about its resolutions, pairing them into small groups and asking them to analyze a resolu-
tion. I assumed that students knew what a resolution was, but to my surprise they did not and the exercise 
did not work. For this reason, it is important to clear up doubts and constantly check that all participants 
9  Following Henry Giroux’s ideas, class objectives can be set by answering the question: “Why is this knowledge being taught in the 
first place?” and the answer will provide macro and micro objectives. For Giroux macro objectives “are designed to enable students to 
make connections between the methods, content, and structure of a course and its significance within the larger social reality… [and] 
Micro objectives represent the course content an are characterized by their narrowness of purpose and their content-bound path of 
inquiry” (McLaren, 2003, p. 195).
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have a common understanding of the topics. Only when all students are in the same level of understanding 
can the discussion continue to the next issue.

Critical pedagogy demands a high level of flexibility, respect, and understanding of the concepts and the 
group (hooks, 2010, pp. 9-10). In the first classes that I taught at UPEACE I did not follow this pedagogy, I 
did not take the time to listen to students’ expectations, which affected the general evaluation of the course. 
When I started to include the elements mentioned above, students grew more engaged with the class, dis-
cussions were more enriching, and evaluations improved. In my experience critical pedagogy facilitates 
teaching to groups of students with different personal and professional backgrounds. It creates spaces where 
students can discuss and remember the content that can be used in their professional lives.

Recommendations 
To explain international humanitarian law, I suggest the use of some of the following guiding questions to 

design the class or to ask in the classroom:
What is an armed conflict according to IHL?
How can we distinguish military personnel from civilians?
When is it legal to spy on enemies?
What are the journalists’ communicational goals? How are they different from spies’ goals?
What can you do if you are mistaken for being a combatant?
Which are the norms protecting journalists? How can you use them?
We need to acknowledge the fact that every person learns in a different way. At UPEACE we have found 

that the use of videos and pictures is helpful to illustrate how this is perceived in reality; but another good 
class strategy is to request students to present examples based on their personal experiences, or regarding 
the conflicts they would like to cover (hooks, 2010, pp. 185-186). When they identify the risks they faced or 
will face they have the opportunity to present to the class the topics that they consider important. 

For example, in the class Freedom of Expression in the Digital Era I had students from Colombia, Iran, 
US and Canada, each with different experiences who saw the issue of safety of journalists in accordance 
with their world views. When they discussed digital security, threats and actors they were able to recognize 
similarities and solutions to the challenges they faced. All of them agreed upon the importance of using 
digital tools to keep data safe, to understand legal mechanisms that can be used to avoid the materialization 
of threats, and they recognized that a journalist can be considered a spy anywhere in the world. After the 
discussion, they realized that they can use IHL or international human rights law to protect themselves in 
online and offline contexts, during armed conflicts or in non-violent environments. 

Conclusions
So far journalists have not been properly trained in IHL. Media personnel are considered as civilians dur-

ing armed conflicts and they are entitled to receive a special protection. However, given the fact that they 
can be identified as combatants and lose the protection, it is essential that journalists gain the necessary legal 
knowledge to better protect themselves when covering wars.

For media personnel it is useful to understand that they cannot be targeted and that their equipment cannot 
be confiscated; yet, to have arguments to demonstrate that they are not spies or combatants is crucial. In 
many cases journalists only have one opportunity to defend themselves and remain safe; hence, they have to 
use that opportunity in the right way. At the moment, new generations of journalists are not properly trained 
to face the challenges they will find when covering conflict situations; therefore, it is necessary to improve 
their preparation as soon as possible because it can save many lives in the near future.

The Unesco’s Research Agenda on the Safety of Journalists makes an attempt to review academic curricu-
lums; however, it does not specifically promote the inclusion of IHL or human rights. This resistance to the 
inclusion of legal issues in journalists’ trainings affects them and must be overcome. Universities and any 
other type of institutions concern with journalist’s safety are essential to change the situation. 
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To break this knowledge gap we need to recognize not only that courses are not designed to provide tools 

to keep media personnel alive but also that teaching methodologies used so far are not good enough. Profes-
sors have the duty to prepare media personnel for the challenges they will face and to transfer knowledge 
that can be use in dangerous situations. In consequence, academic curriculums must include the study of 
legal issues. The protection of journalists requires an interdisciplinary approach. Journalists covering armed 
conflicts need to not only know about first aid and digital security, but also about legal mechanisms of pro-
tection.

The improvement of academic curriculums, as suggested by the Unesco’s Research Agenda, cannot be 
limited to map what trainings already include. We need to take a step further and fill the knowledge gaps 
that we can find, like the case of the study of IHL. 
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